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PER CURIAM.

Defendant was convicted by a jury of two counts of firs-degree premeditated murder, MCL
750.316(1)(a); MSA 28.548, two counts of first-degree felony murder, MCL 750.316(1)(b); MSA
28.548, felony-firearm, MCL 750.227b; MSA 28.424(2), unlawfully driving away a motor vehicle,
MCL 750.413; MSA 28.645, forgery, MCL 750.248; MSA 28.445, and uttering and publishing,
MCL 750.249; MSA 28.446. Defendant was sentenced to life without parole for the firs-degree
murder convictions, a consecutive two-year term for felony firearm, forty to Sixty months for unlawfully
driving away a vehicde, and 112 to 168 months for each of the uttering and publishing and forgery
counts. Defendant gppedls as of right his convictions, sentence, and the denid of his motion for a new
trid. Weaffirm.

This case arose out of the murders of defendant’ s uncles, Ron and Paul Tower, aged fifty-seven
and forty-one, respectively, in July 1995. The Tower brothers were single, lived together a a
farmhouse in Remus, Michigan, and were mentaly impaired to varying degrees. Ron Tower could not
read, could write only his name, was not ganfully employed but performed chores around the
farmhouse, was diabetic and depended on his brother for medication, and was extremely shy. Paul
Tower could read and write, was employed as a custodian, maintained and administered his own bank
accounts, and owned two vehicles, atruck and a 1992 red Ford Escort. The Tower brothers were last
seen dive on the afternoon of Lly 5, 1995, with defendant, at their farmhouse. On July 6, 7, and 8,
1995, withdrawals were made from Paul Tower’s savings account in Big Rapids. On July 9, 1995,
Paul Tower's red Escort was abandoned a an accident scene in Grand Rapids. A witness later
identified defendant as the driver of that vehicle and as having fled the scene. On July 13, 1995, human



blood and hair were found in various buildings a the Tower farmhouse. On that date, Mecosta County
Sheriff's Detective Richard Rau interviewed defendant, and on the following day Rau arrested
defendant for uttering and publishing and unlawfully driving away Paul Tower’s Escort.

On July 26, 1995, partidly decomposed bodies matching descriptions of Paul and Ron Tower
were found in a remote area of Mecosta County. Both had been stabbed and shot with a .22 caliber
weapon. Around August 15, 1995, defendant was additionaly charged with two counts of murder,
fdony firearm, and forging sSgnatures on savings withdrawa dips drawvn on Paul Tower's savings
account on July 6, 7, and 8, 1995. Defendant was convicted as charged and his motion for new tria
was denied. This gpped ensued.

Defendant first argues that the trid court abused its discretion when it admitted evidence of prior
actsin violation of MRE 404(b).

We review atrid court's determination to admit evidence for abuse of discretion. People v
Bahoda, 448 Mich 261, 289; 531 NW2d 659 (1995). Evidence of a defendant’s other crimes,
wrongs, or acts is inadmissible to prove a propendity to commit such acts. People v Crawford, 458
Mich 376, 383; 582 NW2d 785 (1998). Such evidence may be admissible for other purposes under
MRE 404(b)(1), including proof of motive, opportunity, and knowledge. 1d.; MRE 404(b)(1). The
prosecution must establish that the evidence is relevant to prove a fact within one of the exceptions to
the exclusonary provison of MRE 404(b). If the evidence tends to prove some fact other than
character, admissibility depends on whether its probative vaue outweighs its preudicid effect, taking
into account the efficacy of a limiting ingtruction in cushioning the prgudicid effect of the evidence
Crawford, supra at 385.

Following a lengthy hearing a which a number of motions were congdered, the trid court
granted the prosecution’s pretria motion in limine to introduce evidence under MRE 404(b).

At the hearing, a Grand Rapids police officer testified that around February 1995 defendant
contacted the Grand Rapids Police regarding Heather Gallgpoo, a teenage runaway and prostitute, and
offered to hep find her and to give the police names of persons who supplied her with cocaine.
Defendant told the officer that he had known Hegther for a few weeks and that he did not want to see
her progtituting hersaf. Defendant also gave the police Rebecca (Becky) Cochran’s name and said she
was a friend and a prodtitute. At one point, Heather came home when defendant was waiting at her
home, and defendant caled the police so that she would not leave. The police officer tedified that
Heather and defendant were arguing, and that Heether said that she did not want defendant to be there.
Defendant offered to and did work with undercover officers, attempting to make drug purchases twice.
The officer last spoke to defendant in April 1995.

Hegther's mother, Sharon Gallgpoo, testified that defendant called her home in January 1995
looking for Heether and, when he was told she had run away, defendant offered to help find her.
Defendant told Sharon Galagpoo he redly liked Heather and that he worried about her. Defendant



gpent severd nights on Mrs. Galgpoo’'s couch waiting for Heether. Defendant told her that he bought
cocaine for Heather to “take the edge off” so that she would not run away. Around the end of March
1995, defendant rented a motel room for himsalf and Heather and told Mrs. Galapoo that he had used
al of his paycheck and part of his savings to rent the room and buy drugs. Mrs. Gdlgpoo testified that
she was shocked that he would do that. Defendant wanted Heather to move in with his sster, but
Heather would not. Defendant stayed at Mrs. Gallapoo’s house for two or three nights a week for
about five weeks, until the beginning of April 1995. Mrs. Galapoo did not see him after that until July
1995, the day before he was arrested, when defendant picked up April Caver, Heather's older sster,
on the street and April offered to show him where Heather was. On cross-examination, Mrs. Gallagpoo
testified that between April and July 1995 she did not see defendant, but his number showed up various
times on her telephone cdler identification box. In May and June 1995, Heather was living with a
boyfriend named Mark.

April Calver testified that she met defendant around January 1995, when she and Heather were
progtitutes, and that defendant was upset about Heather prodtituting herself. Hesather told her that she
and defendant had had sex when they first met, and that defendant had paid her fifty dollars. Defendant
told her he liked Heether alot, and April saw defendant kiss Heether, hug her, and try to hold her hand,
but Heather would get a little mad. Defendant seemed to want Heather a lot, more than Heather
wanted him. There were quite a few times that defendant gave Heather and April money for crack,
once he spent about $150 to $200 in one night, another time he bought $400 worth of crack and rented
a hote room. April further tedtified that defendant would sometimes wait while Hesther would turn
tricks and then drive them to get drugs, and that for about one month he did it nearly every day.
Hegther began to think of defendant asa“pain” and tried to get rid of him and treated him badly. April
testified that when defendant would spend money on her and Hesether, they were more willing to be with
him. She testified that she saw defendant in May 1995, at which time he asked about Heather, and she
told him Heather had a boyfriend.

Hegther testified that she was sixteen when she met defendant in January 1995. That night they
had sex, he pad her fifty dollars, told her he liked her, and she gave him her phone number. After that
night she had sex with him abouit five times, but not for money. She testified thet they had “kind of” a
boyfriend-girlfriend relationship and she stopped or decreased her progtituting for atime. She testified
that her parents liked defendant and were encouraging the relaionship, that defendant wanted her to
stop progtituting and get off drugs, and that he told her alot of times that he loved her. He dso told her
severd times that he wanted to marry her and talked about having children. Heether testified that she
eventudly wanted to get away from defendant, so she would leave home for Becky Cochran’'s
gpartment. Hesather then got reported as a runaway and the police picked her up a Becky’s apartment.
After that defendant would buy her crack to try to keep her a home. Defendant would take her to buy
crack and paid for it alot of times. Heather testified that defendant was an easy person to get things
from and would do whatever she asked. On one occasion defendant owed money to a person she got
drugs from and the three drove to a farmhouse, where defendant said he could borrow money. Heather
testified that she wanted defendant to stop coming around because she did not love him as much as he
loved her. Hesther further testified that she saw defendant until gpproximately mid-April 1995, and did
not see him after that until July 7, 1995, when defendant found her on the street and was driving a red



car. They went to buy drugs, and defendant gave her money. She dso saw defendant on the following
Sunday, he gave her $100, said he was staying at the Radisson, and gave her a key to the room at the
Radisson. During that weekend, Hegther saw Becky’s mother, Meanie VanTuinen, who told her that
Becky and defendant were going to banks and drawing money from defendant’s uncle's account.
Heather dso saw defendant the following Thursday and he asked her to say she had been with him for
al of the previous weekend if asked.

Becky Cochran tedtified that defendant was obsessed with Hesather and would not leave her
done. Shetedtified regarding defendant’ s relationship with Hegther:

... she would treat him so0 awful. | mean, she would cdl him names. He would give
her money. She would take the money and leave and run off and he would be following
her. He followed her like a little puppy. | mean, he wouldn't — when he first met her,
he wouldn't stop caling my motel room, and he wanted to have sex with her but he
want [s¢] to be with her, but she wanted money to be with him and he didn’'t have any
money. He just —when | was in jall, there was a girl in there and he was writing her
letters and telling her how much he loved her and stuff and he didn’t even know her. He
told Heather he loved her dl of the time and Heather told him, “I hate you. | don’t want
you near me. Leave me done” He wouldn't leave her done. He was more or less
gaking her.

When asked why defendant did not see Heather for a while, she answered that the only reason she
could figure was that Heether could not stand him, that dl she wanted was his money and he wanted
more. When she saw defendant in July 1995 he told her that he was going to go find Hegather.

The triad court determined that defendant's conduct involving cocaine and progitutes,
particularly Heather, put in context the depth of defendant’ s fedlings toward Hegther, his understanding
of the dynamics of crack addiction and how important it would be to his relationship with Heather, and
how that might affect his behavior, and went to establishing motive. The trid court baanced the
probetive vaue of the evidence againgt potential prejudice and determined that reasonable inquiry into
the area was appropriate. The triad court granted the defense’s request that a limiting ingtruction be
given.

A

Defendant first argues that the trid court abused its discretion by admitting evidence of
uncharged crimina activity, evidence rdated to defendant’ s relationship and interactions with progtitutes,
particularly Heether, that occurred four to six months before the murders. Defendant argues that the
prosecution judtified the introduction of the evidence on the grounds of motive, but that this rationae
was not supported by the evidence, which, defendant argues, indicated that defendant’s relationships
with the prostitutes ended amost four months before the murders. Defendant argues that because there
was no close tempora relationship between the charged crimes and the January to March 1995 time
period, the evidence was not relevant, and further asserts that the evidence was cumulative and highly
prgudicia. Defendant also argues that there was no judtification for the volume of evidence introduced
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and that the prosecution in closing argument linked these events, at least five times, with defendant being
strange and abnorma, exacerbating the error.

The prosecution’s theory of the case was that defendant murdered his uncles to gain access to
their money. The chalenged evidence of defendant’ s relationship and activities surrounding Heather and
other progtitutes was offered to show defendant’s motive, i.e,, to obtain money defendant needed in
order to secure Heather Gallapoo’ s company, which required that he pay for drugs for her.

Although there was evidence that defendant and Heather did not see each other from
gpproximately April to July 7, 1995, we do not agree that this renders the evidence of defendant’s
interactions with her irrdlevant. Firs, we note that there was evidence at trid that defendant caled
Hegther's mother severa times during this period. There was evidence that Heather would only see
defendant as long as he provided money to buy drugs, and that defendant had spent al of his paycheck
and part of his savings to buy Heather drugs and rent a hotel room in late March 1995. There was also
evidence that between April and July, Heather was living with another man, but defendant’s interest in
her continued. The prosecution presented evidence that Paul Tower had decided to stop lending or
giving defendant money in the soring or summer of 1995, reverang a long-standing pattern of largesse.
The evidence indicated that once defendant obtained money from Paul Tower’s savings account on July
6, 1995, after the Tower brothers disgppeared, he immediately reestablished contact with Heather,
provided her with money to buy crack, invited her to stay with him at the Radisson hotedl, and gave her a
key to the hotel room.

There was subgtantid tria testimony to support the prosecution’ s theory of the case. It was not,
as defendant appears to argue, a fanciful theory that did not hold together at trid. There was evidence
from which ajury could have inferred that defendant could obtain femae companionship only by paying
for it, that he was virtualy obsessed with Hegther Gallgpoo after having met her in January 1995, that he
pursued her but was rejected unless he could provide her with money to buy drugs, which he did, and
that he was willing to go to gresat lengths to secure her companionship.

We conclude that the chalenged evidence was offered for a proper purpose under MRE
404(b) and was rdlevant. We further conclude that its probative vaue was not substantialy outweighed
by unfair prgjudice. The evidence was highly probative in that it tended to establish that defendant was
driven to murder his uncles because he could secure Heether’ s companionship only if he had money, he
had depleted his own financid resources, and his Uncle Paul no longer wished to give him funds.
Further, the evidence was not offered to show that defendant was a bad person. Indeed, the evidence
showed that defendant wanted to help an addicted prostitute stay off the streets and stop using drugs, as
severd prosecution witnesses tedtified.  Additiondly, the trid court gave a limiting ingruction. We aso
disagree that the witnesses testimony was cumulative or voluminous. Defendant had interacted
subgtantialy and individualy with each witness and, dthough there was some overlap, each testified
about different aspects.

Additionaly, the prosecution’s references in closing argument to defendant’ s being strange were
in the context of defendant’ s having a Sde that his family members did not know, and were in response
to the defense's theory that defendant was incapable of committing the execution-type murders of his
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uncles, in support of which the defense presented testimony of various family members that they hed
never seen or known defendant to act violently and that defendant often helped others. The prosecution
properly argued that there was evidence that defendant, a twenty-five-year-old, did not have girlfriends
or mae friends, did not bring women or mae friends to gatherings, liked femae companionship but had
to pay for it, and that that evidence and his activities of finding Heeather, driving her to buy drugs and
sometimes waiting for her in his vehicle while she turned tricks, indicated that defendant was different
than the person he purported to be. Wefind no error.

B

Defendant dso chdlenges the admission of a 1988 car loan defendant obtained for which Paull
Tower co-sgned. Defendant argues it was not relevant because it was not contemporaneous with or
factudly samilar to the crimes charged, had no bearing on 1995 events, and was highly prgudicid
because it painted defendant as a bad man who took advantage of his uncle. Similarly, defendant
argues that evidence of Paul Tower’s check #302 and other financial dedlings between defendant and
Paul Tower were improperly admitted.

Regarding the 1988 car loan, an NBD bank representative testified that defendant took out a
loan in May 1988 for a 1988 Ford Escort in the amount of $11,281.35. Defendant did not make timely
payments. In July 1989, the bank wrote an extenson, which brought the loan up to date in that the
delinquent payments were added to the end of the loan. After July 1989, defendant failed to make the
first payment and the loan again went into ddlinquent status. The car was repossessed on September 7,
1989 and sold for only $2,200, in part because it had 48,000 miles on it and was in very poor
condition. The bank representative testified that the bank’s records indicated that defendant told the
bank at least three times that he would talk to the cosigner and get caught up that way. In August 1989,
certified letters stating the vehicle had been repossessed and the vehicle would be sold were sent to
both defendant and Paul Tower. Paul Tower paid off the loan in full, a total of $8,173.33, between
October 1989 and January 1993. Defendant testified that he was unaware until about 1994 that Paul
Tower had paid off the debt.

Regarding check #302, a bank representative testified that it was presented to the bank on
February 20, 1995, causing a subsequent check to bounce. The bank representative testified that Paul
Tower had never otherwise been overdrawn. Another bank representative testified that Paul Tower
discussed check #302 with her, that she ordered a copy of the check, and that she concluded that the
check was not signed by Paul Tower when she compared it to his sSignature card. She discussed
pressing charges with Paul Tower, but he declined to do so at that time. Severa witnesses testified that
Paul Tower was saddened by this incident and, in the spring or summer of 1995, expressed to severa
people that he would no longer give defendant any money. The prosecution also presented evidence of
a number of checks Paul Tower wrote defendant in 1994 and 1995 and of other money Paul Tower
had given or |oaned defendant.

We conclude that the trid court did not abuse its discretion in admitting this evidence. The
evidence was offered to show that defendant used Paul Tower for money, had opportunity to obtain
money from Paul Tower, and that he had knowledge of Paul Tower’'s finances - - proper purposes
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under MRE 404(b). As noted above, the prosecution presented evidence that defendant’ s opportunity
to continue obtaining money from Paul Tower was beginning to close in the spring or summer of 1995,
as Paul Tower stated to severa witnesses that e would not agree to Sgn another car loan with
defendant and planned to refuse to give defendant any more money. Within days of the murders,
defendant withdrew thousands of dollars from Paul Tower’s savings account and attempted to rekindle
a rdationship with Heather Galgpoo. This evidence shed light on the relaionship between defendant
and Paul Tower, was rdlevant and highly probative of defendant’ s knowledge and opportunity, and was
not outweighed by the danger of unfair prejudice.

Defendant next argues that the trid court abused its discretion in admitting letters defendant
wrote to Heather and Becky because they were improperly seized by jallers and opened by Detective
Rau. Defendant argues that the driving factor behind the seizure of these two letters was not indtitutiond
security, but rather the jal personnd’s effort to assst Detective Rau with his investigation of the
murders. He argues that he was prgudiced and that the error was not harmless in that the letters
contained inculpatory information, were not cumulative to other evidence and “eventudly formed the
center of the prosecution’s case” Defendant also argues that a third letter he wrote, to Sharon
Gallgpoo, would not have been discovered had the letter to Heather not been intercepted, opened, and
read, and therefore should be suppressed as fruit of the poisonous tree.

A

We review atria court’s ruling at a suppression hearing for clear error. People v Burrell, 417
Mich 439, 448; 339 NW2d 403 (1983). Resolution of facts about which thereis conflicting tesimony
isadecisgon for thetrid court to make initidly and its resolution of factua issuesis entitled to deference.
Id.

Persons incarcerated in jail while awaiting trid are entitled to the protections guaranteed by the
Fourth Amendment. People v Paul Williams, 118 Mich App 117, 120; 325 NwW2d 4 (1982). In
andyzing whether the |etters a issue were unlawfully seized, the initid inquiry must focus on whether the
police conduct violated defendant’s reasonable expectation of privacy. 1d., dting Katz v United
Sates, 389 US 347; 88 S Ct 507; 19 L Ed 2d 576 (1967). To determine whether defendant had a
reasonable expectation of privacy, two questions are asked: 1) did defendant have a right to assume
that his chosen means of communication would insure privacy; and 2) was the government intruson on
defendant’ s privacy judtified under the circumstances. Williams, supra at 120.

Michigan cases on thisissue are sparse and not directly on-point. In People v Oliver, 63 Mich
App 509, 515; 234 NW2d 679 (1975), the defendant was arrested in connection with a bank robbery
of $38,000 perpetrated with a .38 caliber revolver. Whilein jail before tria, the defendant attempted to
smuggle out a letter he hed in a folder he was carrying to the visting area to meet his atorney. A jaler
inspected the folder, confiscated the envelope, returned the folder to the defendant, but gave the
envelope to his superiors, who read its contents. Insde the first envelope, which was stamped, was
another envelope and a second letter, addressed to the defendant’ s father, that contained references to
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possible escape attempts, and a map marking the spot of marked “bait money.” Id. a 513. This Court
held that there was no Fourth Amendment violation and that the letters were properly admitted at trid,
noting that jall personnel had the right to search an inmate both immediately before and immediately after
the inmate met with someone who came from, and would return to, the outsde world. 1d. at 515. Ina
footnote, however, this Court stated: “We specificdly do not hold that the right to ingpect the
defendant’ s folder for contraband would include the generd right to read the materias contained therein.
See WoIff v McDonnell, 418 US 539, 574-577; 94 S Ct 2963, 2983-2985; 41 L Ed 2d 935, 961-
963 (1974).”

In Williams, supra a 119, a case decided seven years later, the defendant inmate, who had
been arrested in connection with soliciting prodtitution, wrote a letter to another inmate, who was an
accused progtitute. After the letter was given to ajaller, the jaler copied the letter before delivering it to
the femae inmate, and the portion of the letter indructing the inmate to testify that she saw someone ese
driving the defendant’ s car on the night in question was introduced at tridl.  Although concluding that the
excluson of the letter would not have dtered the trid’s outcome, this Court determined that the
defendant’ s Fourth Amendment rights were not violated by the deputy’ s reading and copying the | etter,
noting that the defendant had no right to expect that he could deliver messages using jal personnd
“without the jail personne first determining whether the messages contained information adverse to their
legitimate interest in preserving interna security, order, and discipline” 1d. at 121. This Court further
noted that “[t]he legitimate interest of the government in ‘ingtitutiona security’ and ‘internd order and
disciplineg makes it not only reasonable but also necessary that jail authorities have the generd right to
open and read a prisoner’s mail.” 1d. a 121, citing Stroud v United Sates, 251 US 15; 40 S Ct 50;
64 L Ed 103 (1919).

In Sroud, supra, the Supreme Court hed that prison officids interception of Ietters written by
an inmate that contained incriminating materia, and their use in prosecuting the inmate did not violate the
inmate' s Fourth Amendment rights.  The Court noted that the letters came to be in prison officids
possession under established practice, reasonably designed to promote the discipline of the indtitution.
Id. at 21-22. More recent cases have limited Sroud to Stuaions in which prison officids have ssized
outgoing mail in the exercise of legitimate government interests.  United States v Whalen 940 F2d
1027 (CA 7, 1991) (prison officids do not violate the Condtitution when they read inmates outgoing
letters, because of their reasonable concern for prison security and inmates diminished expectations of

privecy).

In Gassler v Wood, 14 F3d 406, 408 n 5 (CA 8, 1994), the court held that prison officias did
not violate the plaintiffs First Amendment rights by providing photocopies of their outgoing mail to the
officer invedtigating their cases. In obsarving that the plaintiffs did not assert that prison officids
abridged their condtitutiond rights by monitoring and photocopying their incoming and outgoing mail, but
only violated First Amendment rights by providing the investigating officer with copies of outgoing mail,
the court further observed:

Severd dircuits, including ours, have hdd that prison officids do not commit

condtitutiond violations by reading prisoners outgoing nonprivileged mal. See eg,
Smith v. Delo, 995 F.2d 827, 830 (8" Cir. 1993) (holding that prison officids are
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judtified in screening outgoing nonlegal mail for escape plans, contraband, threets, or
evidence of illegd activity); Stow v. Grimaldi, 993 F.2d 1002, 1004-05 (1% Cir.
1993) (holding that a New Hampshire State Prison practice of requiring nonprivileged
outgoing mail to be submitted for ingpection in unsealed envelopes does not violate
prisoners congtitutiond rights); United States v. Whalen, 940 F.2d 1027, 1035 (7"
Cir.) (holding that “it is well established that prisons have sound reasons for reading the
outgoing mall of ther inmaes’), cert. denied,  U.S. |, 112 S Ct. 403, 116
L.Ed.2d 352 (1991); United Sates v. Kelton, 791 F.2d 101, 103 (8" Cir.)
(prisoner’s Fourth Amendment rights were not violated when prison officid inspected
and copied prisoner’s outgoing mail), cert. denied, 479 U.S. 989, 107 S.Ct. 583, 93
L.Ed.2d 586 (1986).

In United States v Wilson, 447 F2d 1, 7 (CA 9, 1971), the defendant brought Fourth and
Fifth Amendment chalenges arguing that the admisson at trid (without objection) of parts of aletter he
wrote while an unconvicted prisoner, contained admissons made involuntarily. The court found no
violation, noting that “[p]ursuant to the practice of ingpecting outgoing mail of federd prisoners, a United
States Marshd examined the letter and made a photo copy” before mailing it, that the guarded language
the defendant used strongly indicated that he was aware of that practice, and that his statements were
voluntary.

In United States v King, 55 3d 1193, 1195-1196 (CA 6, 1995), the court concluded that
letters the defendant inmate sent his wife, that she then turned over to the police, were not protected
because the defendant could not expect to have the letters returned to him and thus had no reasonable
expectation of privacy in the letters that would give rise to a Fourth Amendment right.

In Whalen, supra, the defendant inmate, who had dashed another inmate's throat, argued that
in order not to have alegitimate expectation of privacy in his outgoing mail, the prison had to notify him
that his outgoing mail would be read. The court rgjected that argument:

Mr. Whaen argues that the digtrict court should have granted his motion to suppress the
two letters containing admissions that he had cut a man's throat. Mr. Whaen contends
that the letters were opened in violation of his first and fourth amendment rights. The
digtrict court determined that inmates have no legitimate expectation of privecy with
regard to their mail and that prison officias do not violate inmates' rights by examining
ther letters. Mr. Whalen suggests that a prison must notify a prisoner that his outgoing
mail will be read for a prisoner to have no legitimate expectation of privacy worthy of
protection under Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576
(1967). The government contends that the line of precedent beginning with Stroud
[supra], precludes acceptance of Mr. Whaen's argument. In Stroud, the Supreme
Court held that interception by prison officids, and subsequent use in prosecution, of
letters written by an inmate did not violate the prisoner’s fourth amendment rights.

Modern cases have limited Stroud to Stuations in which prison officiads have seized
outgoing letters in the exercise of legitimate government interests. See United States v
Brown, 878 F.2d 222, 225 (8" Cir. 1989): Meadows v Hopkins, 713 F.2d 206,
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208-11 (6™ Cir. 1983). Thus, Stroud “till controls cases in which such seizures are
prompted by reasonable judtification.” Brown, 878 F.2d at 225.

“Because of ther reasonable concern for prison security and inmates diminished
expectations of privacy, prison officias do not violate the congtitution when they read
inmates outgoing letters” 1d.; see also United Satesv. Kelton, 791 F.2d 101, 102-
03 (8" Cir.), cert. denied, 479 U.S. 989, 107 S.Ct. 583, 93 L.Ed.2d 586 (1986).
FCI-Oxford officids are permitted to examine inmates outgoing mail to ensure that the
mail does not interfere with the orderly running of the prison, contains no threats, and
does not facilitate crimind activity. See 28 C.F.R. 8§ 540.14(b). In short, it is well
edtablished that prisons have sound reasons for reading the outgoing mail of ther
inmates.

The record affirmatively shows that the prison requires inmates © leave their |etters
unsedled and that Mr. Whaen had left unsedled the two letters at issue inthiscase. It is
therefore clear that he had no expectation of privacy with respect to their contents.

Because Mr. Whaen demondrated an expectation that his mail was being inspected,
we have no difficulty agreeing with the digtrict court’s refusal to suppress Mr. Whaen's
letters. [940 F.2d at 1034-1035.]

Regarding mail to or from family or loved ones, 60 Am Jur 2d, Pena and Correctiond Ingtitutions,§ 58,
p 1166 states in pertinent part:

While an inmate should be alowed a reasonable and proper correspondence with
members of his immediate family and, a times, with others, the correspondence is
subject to censorship to be certain of its reasonableness and propriety, and a broader
correspondence is subject to substantia limitations or to absolute prohibitions.

B

Regarding defendant’s letter to Becky." which was mailed while she wasiin jail, both Becky and
Detective Rau tedtified a trid that she notified Detective Rau of a letter defendant sent her before
sending her the letter a issue, and a that time she gave Detective Rau permisson to have any letters
defendant sent her.  The adminigrator of the county jal tedtified at trid thet it is jal policy to open
incoming inmate mail to check for contraband. The record establishes that jail personne opened the
letter, and that they could properly do so pursuant to that policy. Under the circumstance that Becky
gave Detective Rau permission to have letters from defendant, we conclude that the letter was not
improperly saized.

Regarding defendant’ s letter to Hesther,? it was postmarked November 2, 1995 and sent to her
a the jail. Heather had been released from jail on November 1, 1995. The corrections officer that
opened the letter tedtified & trid that he did so0 in the course of opening other inmate mail and did not
know at that time that Heether was no longer an inmate. He tedtified that he normally checks incoming
mail for contraband but does not read the contents. The corrections officer tedtified that the jall
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adminidrator had written a note to staff indicating that defendant’ s outgoing and incoming mail should be
monitored and given to Detective Rau, and that defendant was on suicide watch at thetime. He testified
that, contrary to his norma procedure, he read defendant’s letter to Heather because 1) it was from
defendant, and pursuant to jail policy the outgoing mail of inmates on suicide watch can be opened,® and
2) because it was addressed to another inmate and could discuss crimind activity or suicide.

The record is clear that Heather gave Detective Rau permission to read and keep the | etter after
he had dready read it. Heather conceded that she recalled telling Detective Rau, when he cdled and
told her that defendant had sent her a letter, that he did not have to bring the letter to her a home and
that she did not want anything to do with it. The prosecution argues that Detective Rau gained accessto
defendant’s letter to Heather by legd means because the letter was opened pursuant to jail policy to
ingpect incoming mail for contraband, and because Heether gave Detective Rau permission to read and

keep it.

Defendant asserts, however, that defendant’s letter was not examined before it left the jal as
outgoing mail, and that the return address was to a location other than the jail. Defendant argues that he
had a reasonable expectation of privacy because he had a right to expect that, snce Heather was no
longer an inmate, his letter would be returned to the return address indicated, and because he
reasonably expected that Heether's mail would not be scrutinized like regular inmate mail because she
had been hed as a materid witness, and not a regular inmate. Defendant cites no authority to support
ether propogition. We have found no Michigan law on point.

Annotation: Censorship and Evidentiary Use of Unconvicted Prisoners Mail, 52 ALR3d
572, notes:

Courts discussing the propriety of the censorship and evidentiary use of an unconvicted
prisoner’s mall ordinarily have framed the question in terms of whether mail between the
prisoner and certain correspondents . . . was proper . . . and usudly have not
consgdered whether digtinctions might be made on the bass of whether the mail was
incoming or outgoing in nature.

We agree with the trid court that the jal’s policy regarding incoming mail did not differentiate
between inmates and pretrid detainees, and that when jail security is a issue, the digtinction between
inmates and pretrid detainees is blurred. We observe that the few cases we have found involving
correspondence between inmate defendants and materia witnesses do not support defendant’ s position.
In State v Loza, 71 Ohio St 3d 61; 641 NE2d 1082 (1994), the defendant chalenged on Fourth and
Firs¢ Amendment grounds jail personnd’s seizure and copying of letters he wrote from jal. The court
concluded there was no Fourth Amendment violation in the admission into evidence of the letters, noting
that they were to akey witness in the stat€'s case againgt him, and that the state had an important
interest in ensuring that the defendant was not threstening or intimidating the witness. In Hicks v Sate,
480 SWad 357 (Tenn App, 1972), the defendant inmate wrote a letter to his girlfriend, a potentia
witness and an inmate at the same jail. The letter was intercepted before it was delivered. The court
held proper the admission into evidence of the letter, the contents of which could have been interpreted
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as a confesson of guilt, noting that it was not seized without process and was voluntarily written. 1d. at
359-360.

Under the circumgance thet the jal had a written policy alowing incoming mail to be opened
and inspected for contraband, and a policy adlowing outgoing mail to be opened if the inmate is a
suicidal risk, and given that Becky and Heather were materid witnesses and inmates, defendant did not
have a right to assume his chosen means of communication would ensure privecy and that the
government’s intrusion into his privacy was judtified. See United States v King, 55 F3d 1193, 1195-
1196 (CA 6, 1995). Defendant thus did not have a reasonable expectation of privacy in the content of
the letters once they reached their recipients, after which the recipients turned them over voluntarily to
Detective Rau. Wefind no error.

Because there was no conditutiond violaion regarding defendant’s letter to Heether, the
subsequently discovered letter to Sharon Gallapoo, which she voluntarily gave to Detective Rau, does
not conditute the fruit of an illega search.

Defendant next argues that the trid court violated his condtitutiond rights and committed error
requiring reversal when it treated the contents of the three letters discussed in issue I, supra, as
adoptive admissions of the preliminary examination testimony of three prosecution witnesses, Heether,
Becky, and April, and permitted the jury to read their preliminary examination testimony during tria and
during their ddiberations.

We review a trid cout's determination to admit evidence for abuse of discretion. Bahoda,
supra a 289. Adoptive admissions’ are admissible when it dealy appears that the defendant
understood and unambiguoudy assented to the statements made. People v Lowe, 71 Mich App 340,
346; 248 NW2d 263 (1976). The question of fact whether the party’s conduct manifested his assent
to the statement of the other person is a preiminary question for the court. 1d.

Following defendant’ s preliminary examination on November 1, 1995, and while defendant was
in jal awaiting trid, defendant wrote the letters discussed supra to Heather, Sharon Gallapoo, and
Becky, referring to the preliminary examination. Defendant’ s letter to Becky, postmarked November 2,
1995, included the statements “everything you said was true, but this knife thing” and “Heather and
April told the truth.” Defendant’s letter to Heather, aso postmarked November 2, 1995, included the
gatements. “Everything [Becky] said was pretty true except | don’'t know were [Sic] she got thisknife
ideal” Defendant’s letter to Sherry Galgpoo included “I just was hoping they [Heather and April]
would tell the truth and they did!” and “1 will try to keep Heather and April out of this, | can Sipulate
their [9c] testomonies [S¢] from the prosecutor say [Sic] they don't have to come to court anymore.”

At trid, the prosecution, over defendant’s objection, sought admisson of portions of the
preliminary examination covering the tesimony of Heather, Becky, and April under MRE 801(d)(2)(B).
The trid court admitted the portions of the preiminary examinaion in which the three tedtified and
alowed the jury to take copies of the transcript portions into the jury room.
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Defendant argues that the trid court erred in treating defendant’s statements in the letters as
adoptive admissons and that the error was compounded when the jury was dlowed to take the
transcript into the jury room because of the risk that defendant’s conviction wrongfully rested on
preliminary examination tesimony. Defendant argues that as a result, the jury did not have to rely on
their memory when evauating the witnesses because they had access to the transcript.  Defendant
further argues that Heather, April, and Becky dl had credibility problems due to their past crimind
activities and that the adoptive admisson ruling diminated the credibility problem as to many issues
because the decison to treat every statement that these critica witnesses made at the preiminary
examination as true effectively prevented the credibility questions from going to the jury. Defendant
argues tha in the norma case the defense has the right to cross-examine both a the prdiminary
examination and & trid, but in this case the adoptive admisson ruling curtailed the cross-examindtion a
trid because it diminated credibility issues. Findly, defendant argues that if the letters and record are
consdered, defendant did not intend his statements to be admissons. He argues that the letters make
clear that his purpose in writing them was to ingratiate himsdlf with the women.

We firg note that contrary to defendant’s gpparent argument, the jury did not see the entire
preliminary examination transcript, nor was the jury ingructed that the admissions gpplied to the entire
transcript. We further note that the record does not support defendant’s argument that admission of the
preliminary examination tetimony effectivdly curtalled the defensg’s cross-examindion of these
witnesses.  Rather, the record indicates that the witnesses were vigoroudy cross-examined, and at
length, and that their credibility was repestedly cdled into question. Further, defendant does not argue,
nor does the record support, that the preliminary examination testimony of these witnesses was different
in materid respects from their tria testimony.

Defendant’s express statements in the letters manifesting belief in the truth of the witnesses
preliminary examination testimony qualified as adoptive admissons under MRE 801(d)(2)(B). See
Lowe, supra at 346. The cases defendant cites in support of his argument that there was error involve
use of a defendant’s slence as an adoptive admission, and are thus ingpposite here. As it clearly
appeared in defendant’s letters that he understood and unambiguoudy assented to the witnesses
preliminary examination testimony, the tria court did not abuse its discretion by admitting the chalenged
evidence. Lowe, supra at 346; People v Davis, 216 Mich App 47, 56; 549 NW2d 1 (1996); see
aso People v Page, 41 Mich App 99, 102-104; 199 NW2d 669 (1972). We conclude that thetrial
court did not abuse its discretion.

A%

Defendant next argues that the trid court abused its discretion in permitting a prosecution
witness, Lieutenant David Minzey, to tedtify in rebuttal over defendant’s objection. Defendant argues
that the testimony was not proper rebuttal evidence because it was offered to address a defense theory
that did not have specific evidentiary support and aso argues that it could have been offered in the
prosecution’s case in chief. We disagree.

We review atrid court’s decision to admit rebuttal testimony for abuse of discretion. People v
Figgures, 451 Mich 390, 398; 547 NW2d 673 (1996). Rebuttal evidence contradicts, repels,
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explains or disproves evidence produced by the other party and tends directly to weaken or impeach
the same. Id. a 399. The test of whether rebuttal evidence was properly admitted is not whether the
evidence could have been offered in the prosecution’s case in chief, but whether te evidence is
properly responsive to evidence introduced or atheory developed by the defendant. |Id.

Defense counsdl in opening statement stated that Heather could not have been defendant’s
motive for the murders because defendant did not see her from about April 1995 to after the murdersin
July 1995; that defendant could not have been at the Tower farmhouse on ether the evening of July 5 or
6, when neighbors heard gunshots, or the following weekend; that defendant had a warm and loving
relaionship with Ron and Paul Tower and no history of violence; and that this background could not be
reconciled with their execution-type murders. Defense counsdl further stated:

You may hear some testimony that crack, progtitution, street life of that type, involves
desperation, desperation including financia desperation, doing whatever has to be done
to get money. You may hear some testimony about how that addictive, desperate
lifestyle can indlude violent activity. | believe you'll hear testimony thet in the course of
Kevin's efforts to — and whether it is a romanticaly-based effort to rescue Heather,
whether it is based upon romantics and wanting to be with Heather for the rest of his
life, or whether it's based on any other motive — but that either way, that in the cour se
of that, there were occasions where at least two of the street persons from

Grand Rapids — by “street persons,” that’s a generic reference. The intent is
[sic] to personsinvolved in crack activity —did go with Kevin, back in February
or so o ’'95, up to the Tower farm; that the Tower farm location, the Paul and

Ron Tower residence, was a place where at least two of the crack persons had

been with Kevin Tower back in this January, February, early March time
frame. You may hear some further testimony in that regard. [Emphasis added ]

At trid, defense counsd dicited from Becky during cross-examination that being a crack addict
crested desperation, led her to become involved in progtitution, resulted in high expenses to maintain the
crack habit, and in her being arested periodicaly, resulted in her seding and being involved in
burglaries, and that she carried agun. Defense counsel further dicited that as part of that dreet lifestyle
she would sometimes lie to the police, that she had committed a bresking and entering and stolen
$1,100 from a club in Grand Rapids, and that guns had been taken in that incident, either of .25 or .22
cdiber, the latter having been used to murder the Tower brothersin the ingtant case. Defense counsd
also asked Becky if she had told celmates that she killed Ron and Paul Tower. Defense counsd dso
questioned Becky regarding whether her boyfriend, Dave, whom she had testified she would buy crack
from with her progtitution profits, had ever driven or ridden in Paul Tower’s Escort and whether she had
ever told anyone that Dave had asked her to wipe his prints off the Escort. Defense counsd dicited
from Becky that as aresult of her involvement in the four bank withdrawas, she was under two felony
ciminal charges, for uttering and publishing and aiding and abetting. Defense counsd dso asked Becky
whether Billy Sutton, a man she testified she got crack from, had been to the Tower farmhouse.

Defense counsel aso questioned April regarding progtitutes access to crack and dicited that
most of the crack dedlers are pimps. Defense counsdl dicited from her that violence and the use of guns
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in prodtitutes relationships with their pimps is common, that desperation for money to buy drugs is an
issue, and questioned her regarding whether stedling was unusua. Defense counsd dso questioned
Hesether regarding her being a the Tower farmhouse with Billy Sutton, who supplied her with crack and
to whom defendant at one point owed money.

The prosecution offered the testimony of Lieutenant David Minzey as an expert in violent crime
scene analysis to rebut the defense's theory that street persons committed the murders of the Tower
brothers. Minzey testified regarding a profile of the perpetrator in the instant case, opining that the
murderer most likely had emotiond ties to the victims and that the crime scene and site a which the
bodies were left were not indicative of a street person having committed the crime.

We agree with the trid court that the prosecution learned of the defense's Street person theory
during opening statement, that “flesh was put on the bones’ of that theory during trid, and that the
prosecution moved reasonably promptly in obtaining the necessary rebutta evidence. Defense
counsd’s questioning of the witnesses discussed above was an attempt to gather testimony in support of
the theory that street persons in search of drug money committed the murders.  Thus, the rebuttal
testimony was properly responsive to a theory developed by the defendant. Figgures, supra at 399.
We further conclude that the prosecution did not impermissibly “split” its case or “sandbag” defendant.

Defendant dso argues that Lieutenant Minzey's profile testimony was extremey prgudicia
because it s0 closdy fit the profile of defendant, and that the prosecutor improperly argued in closing
argument that the testimony was substantive evidence of guilt. We note that while defendant objected to
the rebutta witness on timeliness and notice grounds, and argued that he was not an “expert,” he did
not object to the testimony on the grounds now asserted. We further observe that counsd dedt with
the tesimony quite effectively on cross-examination, and that assuming that there was error, the error
was hamless in light of the overwhelming evidence linking defendant to the murders and other crimes
charged. People v Mateo, 453 Mich 203, 212; 551 NW2d 891 (1996). We further note that the
record does not support defendant’s argument that the prosecution argued in closing argument that
Minzey' s testimony was subgtantive evidence of guilt.

Vv

Defendant next argues that the tria court improperly denied his motion to suppress the .22
caiber rifle saized pursuant to a warrant from the home where he resded with his parents on July 30,
1995.

Probable cause sufficient to support the issuance of a search warrant exists when dl the facts
and circumstances would lead a reasonable person to believe that the evidence of a crime or the
contraband sought is in the place requested to be searched. People v Brannon, 194 Mich App 121,
132; 486 NW2d 83 (1992). Appdllate scrutiny of a magistrate’ s finding of probable cause requires the
reviewing court to ask only whether a reasonably cautious person could have concluded that there was
a substantia basis for the finding of probable cause. People v Russo, 439 Mich 584, 603; 487 Nwad
698 (1992).
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On Jduly 15, 1995, the police applied for and received a warrant to search the residence located
a 7697 Almy Road in Montcalm County. The warrant listed “wegponry,” among other items. The
warrant was executed on that date and a number of items were seized, including shoes and clothing. A
.22 caliber rifle seen during this search was not seized. The affidavit supporting the warrant stated in
pertinent part:

B. On duly 12, 1995, Affiant was assgned to conduct a follow up investigation into a
missing persons complaint taken by Deputy Scott Ruggles. Deputy Ruggles reported
that on Monday, July 10, 1995, he met with complainants, Ilaand Gordon Sieffert. The
complainants reported that their brothers, Ronald Tower, dob 7/10/37 and Paul Tower,
dob 10/24/53, had been missing since July 6, 1995. Complainants aso advised that a
1992 Ford Escort, red in color, and registered to Paul Tower, was so missing. LEIN
records confirm the vehicle is registered to Paul Tower, bearing Michigan regidration
plate EEG049.

C. Onduly 13, 1995, Affiant met with lla Seffert. Ms. Seffert advised asfollows:

1. That her brothers, Ronald and Paul Tower, reside together at 9344 25" Avenue,
Remus, MI.

2. That her brothers have been missing since Thursday, July 6, 1995. She advised that
her brothers are mentaly dow and that it is unlike them to leave home overnight without
notifying her.

3. That Gordon visited the brothers home on Thursday, July 6, 1995 and observed
that while the two vehicles owned by Paul were present, neither brother could be found.
Gordon did not find a note indicating their wheregbouts.

4. That Ila visted her brothers house on Friday, July 7, 1995. She observed that
neither brother was present and their Ford Escort was a'so missing. She also located a
note in the residence which read, “Went to Detroit, be back Satureday”.

5. lladso advised that she received a telephone cal from Paul’s place of employment,
Leprino cheese, and the caller expressed concern that Paul had not shown up for work.

6. llaaso advised Affiant she encouraged Paul Tower to keep hisfinancia recordsin a
lockbox located within a gun cabinet located in the resdence.

D. That on July 12, 1995, Affiant spoke with GRPD Sgt. Warwick. He advised that
GRPD policed a hit and run accident involving a 1992 Ford Escort, bearing Michigan
plate EEG 049. Sgt. Warwick advised that the driver of the Escort fled the scene and
GRPD impounded the vehicle.

According to LEIN records, this vehicle is registered to Paul Tower. Affiant then
obtained a copy of the traffic accident report. Said report identifies a two-car accident.
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The driver of second car isidentified as David Cohoon. The accident occurred on July
9, 1995.

E. On July 12, 1995, GRPD officers conducted a search of the Ford Escort. Affiant
was advised by Dt. Rick Litts that a search of the trunk area reveded the presence of
blood and a bloody tshirt. Dt. Litts advised that officers located severa pieces of
identification belonging to Paul Tower, including Paul Tower’sdriver'slicense. Dt. Litts
aso advised Affiant that he observed cut marks on the blood stained tshirt. He
advised that, in his opinion, the cut marks were made with a knife or some type of
cutting instrument.

F. Affiant dso spoke with GRPD Sgt. Richard Knol. Knol advised that Officers dso
located severa pieces of paper upon which it appeared that someone practiced writing
the name Paul Tower severa times. Knol aso advised that forensic testing of the blood
samples located in the vehicle were of human origin. Knol dso advised Affiant that a
amdl quantity of dirt was found within the trunk.

G. That on July 13, 1995, Affiant spoke with Kevin Tower. Tower advised that he last
saw Paul and Ronad on Wednesday, July 5, 1995. Kevin Tower advised that he has
no knowledge as to their wheregbouts and he has no knowledge regarding the missing
Ford Escort.

Affiant requested Kevin Tower to provide a handwriting sample:  Affiant requested
Kevin to write “Went to Detroit, be back Saturday”. Kevin Tower provided Affiant
with the sample. Kevin Tower spelled the word “ Saturday” asfollows: “ Satureday”.

Kevin Tower dso agreed to dlow Affiant to photograph him. Affiant obtained a
photograph with an ingamatic camera

H. Tha on Jduly 13, 1995, Affiant spoke with David Cohoon, the driver of the other
vehicleinvolved in the accident. Cohoon provided Affiant with a physica description of
the other driver; this description matched the description of Kevin Tower.

[. That onJduly 13, 1995, Affiant met with David Cohoon. Affiant showed him asix (6)
person photographic lineup and asked him whether he could identify the driver of the
Ford Escort. Cohoon identified Kevin Tower’s photograph as the driver of said
vehide

J. That on July 13, 1995, MCSD officers and M SP crime lab conducted a search of the
Paul Rondd Towers [sic] resdence, including land and outbuildings. D Cpt. Lenon
advised Affiant that officerslocated evidence of blood and hair tissue in awhed barrow
located in the garage. D/Cpt. Lenot advised that officers dso located at least two (2)
sets of shoe prints and two sets of tire tracks in the garage. One set of shoe prints
displayed a “Nike” logo while the other displayed a patterned bottom. Both sets of
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shoeprints appeared to be condgent in Sze with the mae gender. D/Cpt. Lenon
advised that Lt. Richard Kaedas stated to him that upon arrival at the scene, the garage
was secured with two “Master Lock” brand padiocks, one of which was cut by Lt.
Kaledas to gain entry. D/Cpt. Lenon advised that MSP Lab Scientist Kevin Streeter
tested blood samples recovered from the scene and they were identified as being of
humean origin.

D/Cpt. Lenon further advised that he and other officers located a wooden bench and a
blue-colored barrd within a second outbuilding located on the premises. D/Cpt. Lenon
observed what appeared to be blood on these items.

K. Affiant spoke with Barb Obert, Operations Assistant for Old Kent Bank. Obert
advised that $4,400 was withdrawn from the savings account of Paul Tower between
the dates of July 7, 1995 and July 8, 1995. Affiant has obtained copies of the
withdrawa dips used in connection with these transactions.  These withdrawa dips
indicate that the person who withdrew the money presented the driver’s license number
of Paul Tower. Affiant dso gooke with Sue Begeman. Begeman advised that she
transacted two of the withdrawals. She recalled that on one withdrawa she noticed a
fermade who appeared to have manly features.

L. OnJuly 14, 1995, Affiant spoke with Heather Gallapoo. Ms. Gallapoo advised that
on July 7, 1995, she was working as a progtitute in downtown Grand Rapids. She
advised that on this date, Kevin Tower picked her up on the street in a small red car.
Ms. Galapoo advised that she knows Kevin Tower from severd prior occasons and
this was the firg time she has seen him drive this car. Galgpoo advised that Tower
normally drives his pickup truck.

Gdlapoo aso advised that on Sunday, July 9, 1995, she was with Kevin Tower and he
had his pickup truck. Within the back of the truck, she observed two shovels.

Gdlapoo dso advised Affiant that Kevin Tower told her that he and a “Becky” went
through a drive-through bank and withdrew money. Kevin informed her that he was
disguised during the transaction.

M. On July 15, 1995, Affiant obtained photographs from the MSP Crime Laboratory.
These photographs depict the tire tracks which were located within the garage on the
Ronald and Paul Tower residence.

On July 15, 1995, Affiant arrested Kevin Tower for Unlawful Driving Away of an
Automobile and Forgery. In connection with this arrest, Affiant impounded Kevin
Tower’s vehicle, 1987 Chevy pickup, bearing Michigan plate EK 0282. Affiant has
persond knowledge that this vehicle is regularly used by Kevin Tower. Affiant has
observed him driving this vehicle. Affiant observed that the tire treads on one of the
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tires of this vehide are amilar to the tire treads depicted in the photographs.  Affiant
observed that there were no shovels within the truck of this vehicle[sic].

On July 26, 1995, bodies matching the descriptions of Ron and Paul Tower were discovered.
On July 30, 1995 the police applied for and received a second warrant to search the same residence.
A .22 cdiber rifle was saized during the search. The affidavit supporting the second warrant was
subgtantialy the same as the firgt affidavit, containing the substance of the above quoted paragraphs but
from a different affiant, and adding the following three paragraphs:

N. Tha on Jduly 26, 1995, Affiant responded to a police dispatch cal which advised
that two bodies were discovered in an area located within Deerfidld Township. Affiant
went to the described area . . . [and] observed two (2) deceased males located in the
ditch area of theroad. Affiant has persona knowledge as to the physica characterigtics
of Rondd and Paul Tower and in viewing said bodies, Affiant believes thet they are
Ronald and Paul Tower. Affiant secured the deceased and the bodies were transported
to Blodgett Hospital for purposes of an autopsy.

O. That on July 30, 1995, Affiant was advised by D/Sgt. Rau that he was present at
the autopsies performed on the bodies believed to be Ronald and Paul Tower. D/Sgt.
Rau advised Affiant asfollows:

1. The autopsies were performed by forensic pathologist Dr. Stephen Cohle;

2. Dr. Cohle located fragmented lead in the skull of the body believed to be Paul
Tower,

3. Dr. Cohle reported locating two (2) holes in the skull of the body bdieved to be
Ronald Tower. Dr. Cohle recovered two (2) 22 caliber bullets from the neck area of

the body.
4. Dr. Cohle reported that bullet wounds on each body, would likely be fatd.

P. That on July 24, 1995, Affiant and D. Sgt. Rau conducted a search of the Lyal
Tower residence, aso being the residence of Kevin Tower. Said search was pursuant
to asearch warrant issued by the 77" District Court.

Affiant secured items from this location, being items identified on the previous search
warrant. Said items include, but are not limited to, “NIKE” brand tennis shoes which
bear atread pattern smilar to that which was found in the garage belonging to Paul and
Ronad Tower. Officers did not seize firearms for the reason that, at that time, officers
were not aware that Ronad and Paul Tower were killed with a firearm. Now having
such knowledge, Affiant has reasonable and probable cause to believe that a search of
the “1” above will kead to the discovery of crimind evidence, to-wit: as described in
“2".
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The July 30, 1995 warrant liged “any and dl rifles or pistols including but not limited to fireerms which
are cgpable of firing .22 caiber ammunition.”

Defendant argues that the rifle seized pursuant to the second warrant should have been
suppressed because the second warrant was defective in that it contained no facts which indicated how
the affiant knew that defendant resided at the place to be searched and was thus unrdliable. Defendant
aso argues that the July 30 affidavit did not dlege any facts which would establish a nexus between
defendant and the .22 caliber rifle observed during the search on July 15; that there was nothing in the
affidavit indicating that defendant owned or ever used or had access to the wegpon. Thus, defendant
argues the police were operating on naked suspicion rather than probable cause. Defendant further
argues that the police' s knowledge about the rifle was based on a tainted search, that the wegpon could
have been seized a the initid search, that the discovery of the bodies was insufficient to cure the taint
caused by the first search, and that had the rifle been saized a the initia search, it would have been
suppressed.

The trid court granted defendant’ s suppression motion with respect to the first warrant because
the affidavit did not establish a nexus between defendant and the place to be searched. The trid court
denied defendant’ s suppression motion with respect to the second warrant, noting:

| have reviewed the [July 30, 1995] affidavit. It gppears to be substantialy the same as
the prior affidavit, with some additiond information contained in it. | had dready sad
thet the prior affidavit, the July 15" affidavit, did contain information indicating there's
probable cause to beieve tha there exigs incriminating evidence involving this
defendant.

Looking at paragraph P, | believe it is the only portion of the July 30" affidavit thet is
tainted by the search reaulting from the July 15" affidavit. Paragraph P, as the
prosecutor has argued, | believe can be revised, for lack of a better term, by striking
any information relative to the taint, leaving only information indicating thet the areato be
sought [sic] isthe Lyall Tower resdence, also being the resdence of Kevin Tower.

| don't think that in striking, we need grammaticd perfection. But | believe that that
addition provides what was missing in the July 15" affidavit sufficient to, one, remove
the taint from the July 30" affidavit; and, secondly, to provide the previoudy missing
nexus between the dlegations giving rise to a reasonable bdief that there exids

incriminating evidence at the place sought to be searched. . . . . | believe it reasonable
for a magidrate to conclude that evidence, such as is sought, may well be a the
residence of the defendant.

We agree with the trid court’ s determination that a magistrate could reasonably conclude after a
common sense and redligtic reading of the affidavit that probable cause existed for the search. Russo,
supra a 604. The affidavit supported that there was likdy incriminating evidence linked to the
defendant and that defendant resided in the house to be searched. A magistrate could reasonably
conclude that the type of weapon sought would likely be kept at the resdence. At the time of theinitid
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search, the bodies had not been discovered and the evidence then available indicated that the victims
had been killed with a sharp object. The subsequent discovery of bodies that had been shot with a.22
cdiber wegpon judtified the police in seeking a second warrant.  Although the affidavit supporting the
July 30, 1995 warrant mentioned the earlier search, the trid court struck the reference to the origina
search and consdered the affidavit without reference to it. Where a portion of an affidavit in support of
a search warrant is valid and a portion is condtitutiondly invaid a court may sever the valid portions of
the warrant and admit any evidence seized under those portions. People v Melotik, 221 Mich App
190, 200-201; 561 NW2d 453 (1997).

When a search warrant is based partialy on tainted evidence and partidly on evidence
aisng from independent sources, if the lawfully obtained information amounts to
probable cause and would have justified issuance of the warrant apart from the tainted
information, the evidence seized pursuant to the warrant is admitted. [Melotik, supra at
201, quoting United States v Shamaeizadeh, 80 F3d 1131, 1136 (CA 6, 1996).]

We conclude that the tria court did not err in denying defendant’s motion to suppress the .22
cdiber rifle.

VI

Defendant argues that admission of evidence from a pre-trid interview a which he had not
received Miranda® warnings denied him afair trid.

Miranda warnings are required only when a person is subjected to custodia interrogation.
People v McElhaney, 215 Mich App 269, 278; 545 NW2d 18 (1996). The relevant inquiry is
whether the person was subjected to police interrogation while in custody or deprived of his freedom of
action in a sgnificant way. People v Honeyman, 215 Mich App 687, 694; 546 NW2d 719 (1996).
The test for custody is whether the accused reasonably could have believed that he was not free to
leave. McElhaney, supra at 278.

The trid court denied defendant’s motion to suppress on the basis that defendant was not
subjected to acustodia interrogation. We agree with the trid court’s determination.

Detective Rau began to investigate the disappearance of the Tower brothers on July 12, 1995.
On the next day, officers discovered blood and other evidence suggesting foul play in buildings on the
Towers farmhouse property. The crime lab was caled in and the farm was consdered a crime scene.
A number of officers were present and investigating, as well as a number of civilian volunteers. A
number of Tower family members were present at the farm that day as well. Detective Rau had been
told by the Tower family that defendant had seen the Tower brothers on July 5, 1995 and that he was
probably one of the last persons to have seen them, and Rau indicated that he would like to spesk with
defendant. On July 13, 1995, Rau told defendant’s father that he had learned that defendant was
probably the last person to see the Tower brothers and he needed to talk to him. Defendant’s father
told Detective Rau that defendant was aready on hisway to the farm. Rau spoke to a number of family
members that day. When defendant arrived, he voluntarily agreed to tak to Detective Rau in his
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unmarked cr. It was a very hot day and Detective Rau had the air conditioning on. The car was
unlocked and the engine was running. Defendant sat in the driver’s seet and Detective Rau was in the
passenger seat and ate lunch as they taked. Defendant was not told he could not leave and the
interview was non-confrontationd.  When the interview finished, defendant agreed to a handwriting
exemplar and to have his photograph taken.

The record does not support defendant’s argument that he would not have been free to leave
had he chosen to terminate the interview. \We agree with the trid court’s determination that defendant
was not subjected to a cudtodid interrogation or deprived of freedom of action in any sgnificant
manner. Wefind no error.

VII

Defendant last argues that admission of evidence from the search of his vehicle denied him afair
trid. Defendant argues that the police lacked authority to seize and impound his vehicle when he was
arrested and that the evidence subsequently obtained from the truck should have been suppressed. The
trial court denied defendant’ s motion to suppress.

The police activity involved in towing defendant’ s vehicle congtituted a seizure subject to Fourth
Amendment andyss. Peoplev O’'Brien, 89 Mich App 704, 714; 282 NW2d 190 (1979).

Detective Rau testified that defendant was arrested around 10:30 p.m. on July 14, 1995, for
uttering and publishing and auto theft. Defendant was arrested in the parking lot of his workplace, the
Butterworth Medical Center in Grandville, and defendant’ s truck, with which Detective Rau was familiar
as defendant’s vehicle, was in the parking lot. The vehicle was towed to the Sheriff’s Department in
Mecosta County. The truck was searched only after a search warrant was obtained. Detective Rau
tetified that he believed that the vehicle was part of the crime scene, as he had observed atire in the
back of the pickup that had an unusud tread pattern that was smilar to tire tracks found in the Tower
farmhouse garage, where human blood had aso been found.

We agree with the trid court that the presence of the tire in the truck gave the officers
reasonable cause to believe that the vehicle was involved in a crime, and that the saizure was thus
proper under MCL 257.252d(1); MSA 9.1952, which provides in pertinent part:

A police agency or a governmenta agency designated by the police agency may
provide for the immediate removal of a vehicle from public or private property to a
place of safekeeping at the expense of the registered owner of the vehidein any of the
following circumstances:

(&) If the vehicle must be seized to preserve evidence of a crime, or when there is
reasonable cause to bdieve that the vehicle was used in the commission of the crime.
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The police had probable cause to believe that evidence of the crime could be
found in the vehicle, and the mobility of the vehicle made it unnecessary to obtain a
warrant before the seizure. See O'Brien, supra at 714-715. We find no error.

Affirmed.
/9 BarbaraB. MacKenzie
/9 Helene N. White
/9 Michad R. Smolenski
! The letter stated:
Becky,

How'syadoin [9c]? | can't write alot, | can tell you we will hopefully get out soon!
I’m not holding anything againgt you! | just don't know were [Sic] you got this knife
ideal Are you sure you didn't see something that just look [sic] like a knife? | didn't
ever have any knifein my truck! I'm trying as hard as | can to get us out but | can't get
usout | [Scif] you say thingslikethat! I’'m spending severd thousand dollars dready to
get out! And when | leave they should have to let you go to [Sc]! Everything you said
was true, but this knife thing, Heather and April told the truth, | wouldn't let my attorney
try to tear you apart, he kept asking me and told [sc] him no! no! no! | just want
everybody to tell the truth and not try to make it sound like they are lying. Good luck
Girl! Hope to see you someday!

2 Defendant’ s letter to Heather stated:

Hi, [illegible] It seems | try to [dc] hard to help people. You know and | know we
[illegible] pretty much friends dl the time. | didn't murder anybody, it was an accident
and | got scared and ran, but | didn’t have any money, that's why | got becky [sic] to
help me get the money, | just wanted to get some money and leave, and never come
back [.] | didn't carewere[sic] | ended up a. But becky [sic] kept taking most of the
money and she kept wanting to go back to those dam [dc] banks, she even wanted to
go to abank in Grand Rapids.

I’m not upset with her though, I’'m the one that took her with me! | till have to look at
her as afriend. She said she seen [Sc] aknife, she's gotta be crazy, she know [sic] |
never had no [d¢] knife. Maybe she just think [sic] she seen [sic] something like a
knife. Everything she said was pretty true except | don’'t know were [sic] she got this
knife Idea[sic]!

-23-



| miss you alot, we were good friends, we talked about aot the last time | saw you. |
know you are going threw [sc] withdrawls [sic], but you knew you had to do this
someday. | hope you do well, You look a hdl of dot better now. Last timel seen [dc]
you, you looked bad, | didn’t even want to touch you.

Things look bad for me and probably becky to [sic], but I'm trying to get us out of here.
| wish | could just go tdk to the Prosecutor and just say what happened but my
attorney won't let me even though my assigtant attorney and me[sic] want to !

| missyou and April alot, I'm just sorry you got dragged into this. Well seeya Love
yafriends Kevin

P.SWrite me BACK! Here[sc?] 225 S. Stewart.

% The prosecution introduced &t trial a document distributed by the Mecosta County Sheriff Department
to Corrections, dated May 26, 1995, that stated in pertinent part:

OBJECTIVE: toinsure the condtitutiond rights of the inmate are maintained and darify
what is alowed by law relaive to inmate correspondence.

Reference: R791.655, Rules & Regulations, Michigan Department of Corrections.

1. All incoming mail will be opened and ingpected for contraband in the presence of the
inmate. Outgoing mail will be ingpected for contraband without opening.

* * %

4. Outgoing mail shdl be sent unopened, unless there are reasonable grounds to believe
that one or more of the following exist:

A. Correspondence contravenes law or postal regulations.
B. Theinmateisasuicidal risk.
C Thereisplotting againgt the good order and security of the facility.

D. The correspondence concerns plans or schemes for criminal activity, or a
prior substantiated instance wherein, one (1) or more of the conditions enumerated
above was present. [Emphasis added.]

Also admitted a trid was a memorandum from the Mecosta County Sheriff Department to al
Corrections staff, dated August 31, 1995, stated in pertinent part:

HIGH RISK INMATES:
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This morning, during a cell search, a piece of sharpened metd was found in inmate
Dolby’s Bible. This is the same Dolby who managed to collect severd doses of
medication and in whose cell various cleaning supplies have been hoarded. | can’s
dress enough that constant observation and vigilance on our part is the only way we will
keep this type of thing from occurring.

Effective immediately inmate Dolby will be relocated to a maximum security cdl . . ..

Inmate Kevin Tower will also remain on 30 minute cell checks. [Emphass
added.]

* The ingtant case does not involve the use of defendant’s silence as an adoptive admission, a subject
discussed in People v Sholl, 453 Mich 730, 734-738; 556 NW2d 851 (1996).

®> Miranda v Arizona, 384 US 436; 86 S Ct 1602; 16 L Ed 2d 694 (1966).
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